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When Zarathustra was alone ... he said to his heart: "Could it be possible! 
This old saint in the forest hath not yet heard of it, that God is dead!" 
Friederich Nietzche 
SUMMARY 
The Mineral and Petroleum Resources Development Act 28 of 2002 can be seen as an 
example of the mqst important black economic empowerment legislation so far. Whilst the 
need for broad-based economic empowerment in the mining industry is not questioned, and 
the initiatives of the legislature in this regard are supported. this article attempts to show that 
the mineral law system (from a property law perspective) could have been kept intact with 
amendments to the. Minerals Act 50 of 1991, in order to make provision for such broad-based 
economic empowerment. The advantages of maintaining the mineral law system with an 
amended Minerals Act (incorporating inter alia the broad-based economic empowerment 
provisions) are sho?ND., even though it is accepted that the Minerals and Petroleum Resources 
Development Act will be implemented. 
1 INTRODUCTION 
With the dawn of a new political dispensation in the 19908 in South Mrica, 
transformation of the mineral law system was foreseen. l Legal reform was 
preceded by the adoption of a new mineral and mining policy by the 
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public comment. 3 The constitutionality of the proposed Bill was questioned 
in the light of the property clause in section 25 of the Constitution of 1996 as 
well as the general limitation clause, read with section- 25(8) of the 
Constitution.4 Had the Bill become law it would, inter alia, have terminated 
existing mineral rights, prospecting rights and mining rights, converted these 
rights, upon compliance with provisions of the Bill (and exercise of a 
ministerial discretion) into prospecting rights and mining rights of an inferior 
and insecure nature, destroyed the notion of mineral rights and had serious 
implications for the institution of private "property" in South Africa.5 From a 
constitutional perspective, the absence of compensation for these 
infringements on existing rights was perceived as a serious flaw of the 
attempt of the Mineral Bill 2000 at reforming the mineral rights system. 
In the meantime, a similar, revised and improved6 Mineral and Petroleum 
Resources Development Act 28 of 20027 (the "new Act") w.as accepted by 
Parliament and will come into operation on a date to be fixed by the 
President by proclamation in the Gazette. 
The new Act can be regarded as one of the most important pieces of 
legislation providing for broad-based economic empowerment to date. In 
this article an attempt will be made to show that the mineral law system 
could have been kept intact with amendments to the Minerals Act 50 of 1991 
(the "Minerals Act") to make provision for such economic empowerment. 
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adverse impact on the financial markets could have been avoided. This dis-
cussion will be restricted to the provisions regarding broad-based economic 
empowerment and will not focus on other objectives of the new Act. 
2 MINERAL LA W SYSTEM 
2 1 Rights and registration 
The present mineral law system has recently been summarised and need not 
be repeated.9 By way of a synopsis: Mineral rights are vested in the private 
sector and the state. The acquisition of mineral rights, prospecting and 
mining rights by cessions of mineral rights, prospecting contracts and 
mineral leases takes place at arm's length in the open market, irrespective of 
whether the holder is the state or a private person, and these rights are 
registerable in the Deeds Office. In terms of transitional measures in the 
Minerals Act, statutory prospecting and mining rights, originating from the 
previous dispensation, may still be registered in the Mining Titles Office. 
These rights may secure a loan by registration of a mortgage bond in the 
Deeds OfficelO or the Mining Titles Office.I1 
2 2 Objectives of the Minerals Act 
The Minerals Act has as its object the regulation of the following: (a) 
prospecting for and the optimal exploitation, processing and utilization of 
minerals; and (b) the orderly utilization and rehabilitation of the surface of 
land during and after prospecting and mining operations.12 Kaplan and 
Dale 13 discuss in detail how these objectives are achieved by the Act. 
The exercising of prospecting rights or mining rights is, however, subject to 
the granting of a prospecting permit or a mining authorization in terms of the 
provisions of the Minerals Act. 
frantically start to dig and mine under the watchful eye of Big Sister. She is sitting there and 
smiling, especially at those who 'are more disadvantaged than others' (staring with rusted pans 
in their hands from shacks on the riverbanks). The Kliptonian transfer of mineral wealth to the 
people remail1s the biggest myth of them all. The miners carryon like ants, ignoring global 
weather patterns, until there is nothing more." 
9 Badenhorst 2002 Obiter 251-257. 
!O (a) Mineral rights: s 3(1)(e) and 50(1) of the Deeds Registries Act 47 of 1937; see also s 
71(5) and 6; see in general Badenhorst Minerale 479-482; and (b) a mineral lease: s 
3(1)( e), 50(1) read with definition of "immovable property" in s 102. 
11 Statutory rights as mining titles: s 5(1)(h) of the Mining Titles Registration Act 16 of 
1967~ and see also 55 31-40. 
12 The objective of health and safety disappeared with the amendment of the Minerals Act 
and the enactment of the Mine Health and Safe~v Act 2Q of 1 qqn 
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2 3 Prospecting permit 
The following persons may apply for a prospecting permit: (a) a holder of a 
mineral right in respect of land; (b) a holder of the "right to any mineral in 
respect of tailings,,;14 or (c) a person who has acquired written consent to 
prospect on his own account from the abovementioned holders. An applica-
tion for a prospecting permit has to be lodged with the Regional Director of 
the Department of Minerals and Energy and has to be in the prescribed 
form. 15 A prescribed application fee has to be paid.16 The application has to 
be accompanied by the prescribed particulars and information,17 which have 
to be acceptable to the Regional Director .18 Compliance with these require-
ments is necessary to obtain a prospecting permit. The Regional Director has 
to consult with the Chief Inspector about the issuing of a prospecting 
permit.19 No prospecting permit may be issued, unless the Chief Inspector is 
satisfied that the applicant has the ability and can make the necessary 
provision to mine in a healthy and safe manner.20 The regional director thus 
exercises powers which are granted to him or her by statute.21 
2 4 Mining authorization 
The following persons may apply for a mining authorization: (a) a holder of 
a mineral right in respect of land; (b) a holder of the "right t9 any mineral in 
respect of tailings"; or (c) a person who has acquired written consent to mine 
therefore and to dispose thereof from the abovementioned holders.22 An 
application for a mining authorization has to be lodged with the Regional 
Director and has to be in the prescribed form.23 The prescribed application 
fee has to be paid.24 An application for a mining authorization has to be 
14 "Tailings" are defined as "any waste rock, slimes or residue derived from any mining 
operation or processing of any mineral" (s 1 of the Minerals Act). 
15 S 6(1). See BadenhorstMineralRights 7-4 to 7-7. 
16 S 6(1). 
17 Ito of s 6(2) the following should accompany the application: (a) proof of the right to the 
mineral in respect of the land or tailings; (b) particulars about the manner in which the 
applicant intends to prospect and rehabilitate disturbances of the surface that may be 
caused by his intended prospecting operations acceptable to the Regional Director; 
(c) particulars about the applicant's ability to make the necessary provision to rehabilitate 
disturbances of the surface that may be caused by his intended prospecting operations; 
and (d) other information and documents, as required by the Regional Director. 
1& S 6(2). 
19 S 9(7) as read with s 9(8). 
20 S 9(7) as read with s 9(8). 
21 Balmoral Investments (Edms) Bpk v Minister van Mineraal- en Energiesake 1995 9 
BCLR 1104 (NC) 1115C-D. , 
22 Balmoral Investments (Edms) Bpk v Minister van Mineraal- en Energiesake supra 
1110D-E/F. 
23 ~ 0(1\ C;;:pp fnrthpor R!:tnf"nhnrs.t M;np.ral Riehls R-5 to 8-10. 
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accompanied by the prescribed information.25 The required information has 
to be acceptable to the Regional Director.26 Depending on the circumstances, 
either a mining permit or a mining licence may be applied for. Certain 
requirements have to be met before the Regional Director issues either a 
mining permit27 or mining licence.28 The Regional Director thus exercises 
powers whiCh are explicitly granted to him or her in the Minerals Act?9 
3 MINERAL AND PETROLEUM RESOURCES 
DEVELOPMENT ACT 
3 1 Objectives 
The objectives of the new Act are far more ambitious than its predecessor. In 
terms of section 2 of the new Act the objectives are to (the new 
empowerment provisions are italicised): 
(a) recognise the internationally accepted right of the state to exercise 
sovereignty over all the mineral and petroleum resources within the 
Republic; 
25 In terms of s 9(5) the following should accompany the application: (a) proof of the right 
to the mineral in respect of the land or tailings; (b) a sketch plan indicating the location of 
the intended mining area, the land comprising the subject of the application, the lay-out of 
the intended mining operations and the location of surface structures connected therewith; 
(c) particulars about the manner in which, and scale on which, the applicant intends to 
mine such mineral under such mining authorization optimally and to rehabilitate 
disturbances of the surface which may be caused by the intended mining operations; (d) 
particulars about the mineralization of the land or tailings; (e) particulars about the 
applicant's ability to make the necessary provision to mine the mineral optimally and to 
rehabilitate the disturbances of the surfaces; (f) particulars about the applicant's ability to 
mine in a healthy and safe manner; and (g) other information and documents which may 
be required by the Regional Director. 
26 S 9(5). 
27 Ito of s 9(3)(a)~(d) the Minister has to be satisfied with the following: (a) the manner in 
which, and scale on which, the applicant intends to mine the mineral optimally under the 
mining authorization; (b) the manner in which the applicant intends to rehabilitate 
disturbances of the surlace that may be caused by his mining operations; ( c) that the 
applicant has the ability and can make the necessary provision to mine such mineral 
optimally and to rehabilitate such disturbances of the surlace; and (d) that the mineral (i) 
occurs in limited quantities in or on the land or in tailings; or (ii) will be mined on a 
limited scale; and (iii) will be mined on a temporary basis. 
28 Ito of s 9(3)(a)-(c) and (e) the Regional Director has to be satisfied with the following: (a) 
the manner in which, and scale on which, the applicant intends to mine the mineral 
optimally under the mining authorization; (b) the manner in which the applicant intends to 
rehabilitate disturbances of the surface that may be caused by his mining operations; (c) 
that the applicant has the ability and can make the necessary provision to mine such 
mineral optimally and to rehabilitate such disturbances of the surface; and (d) that there 
are reasonable grounds to believe that the mineral (i) occurs in more than limited 
quantities in or on the land or in tailings or (ii) will be mined on a larger than limited 
scale; and (iii) will be mined for a longer period than two years. 
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(b) give effect to the principle of the state's custodianship of the nation's 
mineral and petroleum resources; 
(c) promote equitable access to the nation's mineral and petroleum 
resources to all the people of South Africa; 
(d) substantially and meaningfully expand opportunities for historically 
disadvantaged persons, including women, to enter the mineral and 
petroleum industries and to benefit from the exploitation of the nation's 
mineral and petroleum resources; 
(e) promote economic growth and mineral and petroleum resources 
development in the South Africa; 
(t) promote employment and advance the social and economic welfare of 
all South Africans; 
(g) provide for security of tenure in respect of prospecting, exploration, 
mining and production operations; 
(h) give effect to section 24 of the Constitution by ensuring that the 
nation's mineral and petroleum resources are developed in an orderly 
and ecologically sustainable manner while promoting justifiable social 
and economic development; and 
(g) ensure that the holders of mining and production rights contribute 
towards the socia-economic development of the areas in which they are 
operating. 
As indicated before, only the broad-based socio-economic empowerment 
provisions will be discussed, in order to illustrate how this objective of the 
new Act, being one of the most important objectives, could have been 
achieved by merely amending the Minerals Act. 
3 2 Broad-based economic empowerment 
The notion of "broad based economic empowerment" involves "a social or 
economic strategy, plan, principle, approach or act" with a specific aim.3o 
The aim is namely to: 
(a) redress the results of past or present discrimination -based on race, 
gender or other disability of historically disadvantaged persons in the 
minerals and petroleum industry, related industries and in the value 
chain of such industries; and 
(b) transform such industries.31 
For historically disadvantaged persons, transformation takes place by 
assistance in, provision for, initiation or facilitation of: 
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(a) the ownership, participation in or the benefiting from existing or future 
prosp~cting or mining operations of minerals, exploration or production 
operations of petroleum; 
(b) the participation in or control of management of such operations; 
( c) the development of management, scientific, engineering or other skills 
of historically disadvantaged persons; 
(d) the involvement of or participation in the procurement chains of 
operations; 
(e) the ownership of and participation in the beneficiation of the proceeds 
of the operations or other upstream or downstream value chains in such 
industries; 
(f) the socio-economic development of communities immediately hosting, 
affected by the supplying of labour to the operations; and 
(g) the socio-economic development of all historically disadvantaged South 
Africans from the proceeds or activities of such operations. 32 
3 3 Broad .. based socio .. economic empowerment charter 
Section 100(2)(a) of the new Act provides that, in order to ensure attainment 
of the government's objectives of redressinfj historical, social and economic 
inequalities as stated in the Constitution,3 the Minister must, within six 
months from the date on which the Act takes effect, develop a broad-based 
socia-economic empowerment charter (the "Charter"). The Charter has to set 
the fr~ework, targets and time-table for entry of "historically 
disadvantaged South Africans" into the mining industry and allow such 
South Africans to benefit from exploitation of mining and mineral resources. 
The Charter has to set out how the objectives of the Act can be achieved.34 In 
terms of section 100(2)(a) a statutory obligation is placed upon the Minister 
to develop a charter. The statutory obligation entails an obligation to develop 
a policy as to how administrative decisions are to be taken. This power of the 
Minister must be seen as being separate from the power of the Minister to 
adopt regulations in terms of the Act. 35 
The provisions in the new Act aimed at ensuring broad-based economic 
empowenp.ent are subtle and, to some extent, vague. The new Act neither 
provides 'a yardstick to determine whether some of the empowerment 
requirements, as discussed below, will be met, nor does it assist the Minister 
with exercising administrative discretion. A link has to be sought with the 
32 Ibid. 
33 The concept "Constitution" is not defined in the Act but probably refers here to the 
Constitution of the RSA 108 of 1996. 
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relevant provisions in a charter as part of the objective of the Act of 
transforming the minerals industry.36 
Although the Act has not yet come into operation through proclamation by 
the State President,37 an agreement entitled a "Broad Based Socia-Economic 
Empowerment Charter for the Mining Industry" (the "BBSE Agreement'~) 
was entered into on 1 October 2002 between the Department of Minerals and 
Energy, the Chamber of Mines, the South African Mining Development 
Association and the National Union of Mine Workers "as called for in terms 
of the Mineral and Petroleum Resources Development Act, 2002".38 This 
Charter has been published by the Department of Minerals and Energy on its 
web-site.39 A so-called scorecard to be used in conjunction with the Charter 
has recently been finalised.40 At present the BBSE Agreement constitutes an 
agreement between the parties only. It has no legal status in terms of the Act 
which still has to come into effect. The content of the Charter in terms of the 
new Act will probably be the same as the "Charter". 
Section 100(2)(a) was added in a haphazard fashion during the 
parliamentary session. For the sake of legal certainty and tidiness the Charter 
should take the form of regulations or a clearly drafted departmental policy 
document. It is hoped that the Minister will, upon commencement of the new 
Act, have the Charter developed as required. 
It is submitted that a provision similar to that of section lOO(2)(a) could 
have been inserted in the Minerals Act, to be used as a yardstick when 
granting applications for prospecting permits and mining authorizations (as 
36 S 100. 
37 S 111. 
38 http://www.bullion.org.za/leveI2/Chart Final. 
39 http://www.dme.gov.za/home. The Charter has as its main undertaking the transformation 
of the mining industry in line with the socia-economic developments that are already 
taking place in South Mrica. It does not merely set standards for the actual mining of 
minerals, but targets the whole mining operation. Eg, it sets out staHdards regarding living 
conditions, skills development, the non-discrimination regarding migrant workers and 
affirmative action particillation, to name a few. The score-card is to be used by the 
Minister, in conjunction with the infonnation contained in the Charter, to determine 
whether the applicants have complied with the standards set out in the Charter. If, for 
instance, a company has not complied with a standard set in one category, it can "break 
even" if it has complied extensively in the other categories. If the company has not 
complied in an individual category, it has to give reasons for such non-compliance and 
state the steps that are to be taken in order to comply. The Charter and score-card can be 
seen as a limitation on the wide discretionary powers of the Minister in terms of the new 
Act. See further in general, Badenhorst and Malherbe 2001 TSAR 779-784. 
40 hup://.dme.gov.za/minerals/pdf/scorecard.pdf. The score-card has been published to give 
effect to the provisions of the BBSE Agreement. The score-card is designed to facilitate 
the application of the Charter in terms of the requirements of the new Act for the 
conversion of all the "old order rights" into new rights, within a five-year conversion 
window period. Within this application the score-card recognises the goal of achieving 
26% ownership in the mining industry by historically disadvantaged persons within ten 
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will be indicated below). In other words, incorporation of a Charter in the 
format as suggested could also have been achieved by means of the Minerals 
Act. 
3 4 Economic empowerment provisions 
The new Act makes provision for broad- based economic empowerment in 
the following instances: 
341 G ranting of prospecting rights or mining rights 
Mineral resources41 are vested in the state as custodian thereof for the benefit 
of all South Africans.42 The state, acting through the Minister of Minerals 
and Energy, may grant, refuse, control, administer and manage inter alia 
reconnaissance permissions, prospecting rights, mining rights, mining 
permits, retention permits, permission to remove and dispose of any mineral, 
exploration rights and production rights.43 
Applications for prospecting rights received by the Regional Manager of 
the Department of Minerals and Energy on the same day are treated as 
having been received at the same time, but the Minister has to give prefe-
rence to applications from historically disadvantaged persons.44 Applications 
received upon different dates have to be dealt with in order of receipt. 45 
Upon compliance with the prescribed requirements, the Minister has to 
grant a prospecting right to an applicant. 46 When considering the 
applications the Minister may, having regard to the type of mineral 
concerned and the extent of the proposed prospecting project, request the 
applicant to substantially and meaningfully expand opportunities for 
historically disadvantaged persons, including women, to enter the mineral 
industry and to benefit from exploitation of the nation's mineral resources.47 
41 The concept "mineral" is defined in s 1 of the Act. The vesting in the State does not apply 
in respect of sand, stone, rock, gravel or clay used for farming or for effecting 
improvements to land: s 106(3). 
42 S 3(1). 
43 S 3(2)( a). 
44 S 9(1)(a) and (2). 
4S S 9(1)(b). 
46 17(1). The requirements include the following: (a) the applicant has access to financial 
resources and has the technical ability to conduct the proposed prospecting operation 
optimally in accordance with the prospecting work programme; (b) the estimated 
expenditure is compatible with the proposed prospecting operation and duration of the 
prospecting work programme; (c) the prospecting will not result in unacceptable 
pollution, ecological degradation or damage to the environment; (d) the applicant has the 
ability to comply with the relevant provisions of the Mine Health and Safety Act; and (e) 
. ~ •. . ·-:--_c .. \"_A~ .. /C'1'i(1\\ 
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A prospecting right is valid for a specified period which may not exceed 
five years.48 A prospecting right is a limited real right in respect of the 
mineral and the land to which such right re1ates.49 A holder of a prospecting 
right acquires the exclusive right to apply for, and be granted upon 
compliance with the provisions of the Act: (a) a renewal of the prospecting 
right; (b) the right to dispose of minerals found during prospecting; and (c) a 
mining right.so 
A holder of a prospecting right has a duty to lodge the prospecting right for 
registration at the. Mining Titles Office within 30 days after approval of the 
environmental management -programme51 or the granting of a renewal of a 
prospecting right by the Minister. 52 
Applications for a mining right received by the Regional Manager on the 
same day, are treated as having been received at the same time, but the 
Minister has to give preference to applications from historically 
disadvantaged persons. 53 Applications received on different dates have to be 
dealt with in order of receipt. 54 If the prescribed requirements55 are met, the 
Minister has to grant a mining right.56 Some of the requirements 'stated in the 
new Act are that the gra~ting of the mining right will: 
(a) further the objectives of the Act to: (i) substantially and meaningfully 
expand opportunities for historically disadvantaged persons, including 
women, to enter the mineral industry and to benefit from the 
exploitation of the nation's mineral resources;57 arid (ii) promote 
48 S 17(6). 
49 S 5(1). 
50 S 19(1). 
51 S 19(2)(a)(i) read with s 17(5). 
52 S 19(2)(a)(ii) read with s 18(3). 
53 S 9(1)(a) and (2). 
54 S 9(1)(b). 
55 The requirements include the following: (a) the mineral can be mined optimally in 
accordance with the mining work programme; (b) the applicant has access to financial 
resources and has the technical ability to conduct the proposed mining operation 
optimally; (c) the financing plan is compatible with the intended mining operation and the 
duration thereof; (d) the mining will not result in unacceptable pollution, ecological 
degradation or damage to the environment; (e) the applicant has provided financially for 
the prescribed social and labour plan; (fJ the applicant has the ability to comply with the 
relevant provisions of the Mine Health and Safety Act; (g) the applicant is not in 
contravention of any provision of the Act; and (h) the granting of such right will further 
the objectives referred to in section 2{ d) and (f) and in accordance with the charter 
contemplated in section 100 and the prescribed social ,and labour plan (s 23(1». The 
Minister may, having regard to the nature of the mineral in question, take into 
consideration the provisions in s 26 regarding beneficiation of minerals (5 23(2». 
56 s ?~f1 t A minim! rillht mav only be amended by ministerial consent: s 102. 
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employment and advance the social and economic welfare of all South 
Africans;58 and 
(b) be in accordance with the charter and prescribed social and labour 
plan.59 
A mining right is valid for the specified period which may not exceed 30 
years.60 A mining right is a limited real right in respect of the mineral and the 
land to which such right relates.61 The holder of a mining right has the 
exclusive right to apply for and be granted, upon compliance with the 
requirements of the Act, a renewal of the mining right. 62 Upon application at 
the office of the Regional Manager and upon compliance with the prescribed 
requirements, the Minister may renew the mining right for further periods, 
each of which may not exceed 30 years at a time.63 The holder must inter 
alia have complied with the requirements of the prescribed social and labour 
plan.64 
A holder of a mining right has a duty to lodge the right for registration at 
the Mining Titles Office within 30 days after approval of the environmental 
programme65 or the granting of a renewal of a mining right.66 
Applications for a mining permit (for purposes of small-scale mining) 
received by "(he Regional Manager on the same day are treated as having 
been received at the same time, but the Minister has to give preference to 
applications from historically disadvantaged persons.67 ApElications 
received on different dates have to be dealt with in order of receipt. 8 
In the case of applications for a reconnaissance permission and a mining 
permit, a requirement regarding black empowerment is lacking. 
It is submitted that the requirements regarding the granting of a prospecting 
permit69 and a mining authorization 70 in terms of the Minerals Act could 
simply have been supplemented or amended in accordance with the 
requirements of a prospecting right or mining right (as set out in the new 
58 S 23(1) read with s 2(t). 
59 S 23(1 )(h). 
60 S 23(6). 
61 S 5(1). 
62 S 25(1). 
63 S 24(4). 
64 S 24(3)(c). 
65 S 25(2)(a)(i) read with s 23(5). 
66 S 2S(2)(a)(ii) read with s 24(3). 
67 S 9(1)(a) and (2). 
68 S 9(1)(b). 
69 See 2 3 above. 
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Act). The granting of a prospecting permit or mining authorization could 
take place in terms of the new requirements in conjunction with the 
provisions of the Charter. 
3 4 2 Conversion of old order rights 
The new Act makes provision for conversion upon application of (a) "old 
order prospecting rights" (for instance, a prospecting right by virtue of a 
prospecting contract coupled with a prospecting permit) during a two-year 
transition period;7! and (b) "old order mining rights" (for instance, a mining 
right by virtue of a mineral lease coupled with a mining authorization) 
during a five-year transition period.72 Holders of unused old order rights (for 
instance, a mineral right in the absence of a prospecting permit or mining 
authorization) may, within a one-year transition period, apply for 
prospecting rights or mining rights in terms of the new Act. 73. 
Empowerment provisions impact on mining. The Minister has to convert 
the "old order mining right" into a new mining right if the holder of the "old 
order mining right" has complied with the requirements of the Act.74 
Amongst others, it is required that the applicant submits the following: 
( a) a prescribed social and labour plan; 75 
(b) an undertaking that, and the manner in which, the holder will give effect 
to the objective to: (i) substantially and meaningfully expand 
opportunities for historically disadvantaged persons, including women, 
to enter the mineral industry and to benefit from the exploitation of the 
nation's mineral resources and to promote employment;76 (ii) advance 
the social and economic welfare of all South Africans.77 
Within 90 days of conversion of the mining right, the holder has to lod~e 
the converted mining right for registration at the Mining Titles Office. 8 
Simultaneously with registration, the "old order mining riw,t" has to be 
deregistered at the Deeds Office or the Mining Titles Office. If a mortgage 
bond has been registered80 over the "old order mining right", the converted 
71 See further item 6 of the Transitional Arrangements contained in Schedule II to the new 
Act; Badenhorst 2002 Obiter 270-271. 
72 See further item 7; Badenhorst 2002 Obiter 271-273. 
73 See item 8; Badenhorst 2002 Obiter 273. 
74 Item 7(3). 
75 Item 7(2)(t). 
76 Item 7(2) read with s 2( d) of the Act. 
77 Item 7(2) read with s 2 (t) of the Act. 
78 Item 7(5). 
79 Item 7(5). 
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mInIng right has to be registered in the Mining Titles Office, subject to such 
a mortgage bond.sl 
No empowerment requirement exists for conversion of old order 
prospecting rights into new order prospecting rights. Even though the holder 
of an unused old order right has the exclusive right to apply for a prospecting 
or a mining right, a mining right will only be granted upon compliance with 
the abovementioned empowerment requirements. Empowerment require-
ments need to be complied with prior to the granting of a mining right. 
Old order' rights will be terminated upon (a) failure to apply for (i) 
conversions of old order rights, or (ii) new prospecting or mining rights; or 
(b) refusal of such an application by the Minister.82 Where it can be proven 
that such a termination or loss amounts to an expropriation, provision is 
made in the new Act for a claim of compensation against the State.83 
If existing mineral rights, prospecting rights and mining rights are not 
abrogated by the new Act (in accordance with the transitional arrangements), 
the need for application for conversion of existing rights will fall away. 
Existing rights will be respected as required by the property clause of the 
Constitution and the need for compensation will fall away. 
It will be unnecessary for active prospectors and miners to undertake 
cumbersome and time-consuming conversion applications, deregister 
existing rights in the Deeds Office and register new rights in the (revived or 
revamped) Mining Titles Office. Holders of mineral rights, acquired against 
consideration as an investment, need not apply for prospecting and mining 
rights nor undertake prospecting or mining if market forces do not demand 
this. 
3 4 3 Consideration or royalty payable to a community 
Considerations or royalties which accrued to a community, 84 immediately 
before this Act took effect, will continue to accrue to such a community 
upon compliance with statutory requirements.85 If considerations or royalties 
accrued to a natural person immediately before the commencement of the 
Act, they may only continue to accrue to the person, subject to such terms 
and conditions as determined by the Minister, if the discontinuation of the 
81 Item 7(6). 
82 Badenhorst 2002 Obiter 275. 
83 Item 12(1). 
84 A "community" is defined in s 1 as "a coherent, social group of persons with interests or 
rights in a particular area of land which the members have or exercise communally in 
terms of an agreement, or custom or law". 
85 ltpTn 11(1\ ~t~tnt()T~ nl1t;f',,," ~Tf" lmnn~f".rl nn C'{)mmllnltlp.~ to p-n!mTf". r.nntinmmr.p of 
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consideration or royalties will cause undue hardship to such a person, or the 
prospecting money is used for social upliftment. 86 
Upon conversion of old order prospecting rights or mining rights into new 
order prospecting or mining rights, the former holders of mineral rights will 
lose their rights to prospecting moneys or royalties payable in terms of 
prospecting contracts or mineral leases. In terms of the new Act, the Minister 
will, in consultation with the Minister of Finance, determine and levy fees or 
considerations payable in terms of an Act of Parliament. 87 
This impractical provision of continued payment to communities 
(complying with statutory requirements) or some lucky individuals 
(suffering from undue hardship or who are involved with some form of 
social upliftment) was necessary insofar as the taking (subject to the 
transitional arrangements) of existing mineral rights, prospecting rights and 
mining rights by the state will also affect communities (who happened to be 
historically disadvantaged, but not disadvantaged in receiving royalties from 
their own mineral rights). These communities would have been better served 
by the retention of their mineral rights. This provision smacks of unequal 
treatment of holders of mineral rights. Holders of mineral rights that do not 
fall under the protective umbrella will have to claim compensation for 
expropriation of their rights in order to receive prospecting money or 
royalties. These claims could have been avoided. 
3 4 4 Granting of preferential prospecting and mining 
rights in respect of a community 
A community88 may lodge an application to obtain a "preferent'" right to 
prospect or mine on land which is registered or is to be registered in the 
name of the community.89 A "community" would ~ualify as a historically 
disadvantaged person. If the minimum requirements 0 are met, the Minister 
86 Item 11(3). Statutory duties are imposed on the former holders of mineral rights to ensure 
continuance of payment of prospecting money or royalties. See further item 11(4) read 
with 11(2), 11(5), (6) and (7). 
87 S 3 (2)(b ). The Mineral and Petroleum Royalty Bill was approved for public comment in 
the National Assembly on 10 March 2003. The Bill introduces an obligation to pay 
royalties to the State on mjneral resources extracted and ransferred. 
88 As to the meaning of "community", see fn 84 above. 
89 S 104(1). 
90 The community must ito of s 104(2): (a) prove that the right will be used to contribute 
towards the development and social upliftment of the community; (b) submit a 
development plan; ( c) prove that the envisaged benefits will accrue to the community; and 
(d) prove that it has access to technical and financial resources to exercise such a right. 
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has to grant the preferent right. 91 The preferent right is valid for five years 
and renewable for a further five years subject to its tenns and conditions.92 
Restoration of land to a community should also include their mineral rights. 
As custodian of their own mineral rights, such a community would not need 
a preferent Iight from government to exploit the mineral resources of their 
land. Because the state will now be the custodian of mineral resources) the 
recognition of a preferential right seems a small consolation. 
3 4 5 Assistance to historically disadvantaged persons to 
conduct prospecting and mining operations 
The Minister may facilitate assistance to any historically disadvantaged 
person to conduct prospecting or mining operations93 upon such terms and 
conditions as the Minister may determine.94 Before facilitating such 
assistance, the Minister has to take into account various factors, including 
the empowerment objectives95 stated in section 2 of the ACt.96 The Minister 
may request a State organ to assist the applicant in the development of his or 
her prospecting or mining project.97 
Such a provision could have been included in the Minerals Act. 
346 Granting of exploration rights and production rights for 
purposes of petroleum exploration and production 
Upon compliance with the prescribed requirements for an exploration right, 
the Minister has to grant such a right. 98 Amongst others, it is required that 
the granting thereof will: 
(a) substantially and meaningfully expand opportunities for' historically 
disadvantaged persons, including women, to enter tn¢' petroleum 
industries and to benefit from the exploitation of the natiori's petroleum 
resources; 99 and 
91 S 104(2). 
92 S 104(3). The Act does not state whether preferent rights are transferable or capable of 
being mortgaged. Presumably the provisions of s 11 regarding transferability and 
encumbrance of prospecting rights and mining rights are also applicable. 
93 S 12(1). 
94 S 12(2). 
95 Namely those stated in s 2(c),(d),(e),(f) and (i). See further 3 1 above. 
96 S 12(3). 
97 S 12(4). 
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(b) promote employment and advance the social and economic welfare of 
all South Mricans.100 
An exploration right is valid for a specified period which may not exceed 
three years. WI 
Upon compliance with the prescribed requirements for a production right 
the Minister has to grant such an application.102 Amongst others, it is 
required that the granting thereof will: 
(a) substantially and meaningfully expand opportunities for historically 
disadvantaged persons, including women, to enter the petroleum 
industries and to benefit from the exploitation of the nation's petroleum 
resources .103 , 
(b) promote employment and advance the social and economic welfare of 
all South Africans;104 
(c) be in accordance with the proposed Charter; and 
(d) the prescribed land and labour plan. lOS 
A production right is valid for a specified period, which may not exceed 30 
years.106 
Presently prospecting rights and mining rights are granted by the state as 
holder of the mineral rights in respect of natural oil. As holder of mineral 
rights in respect of natural oil, the state could have ensured that broad-based 
economic empowerment takes place in accordance with the Charter. 
3 4 7 Conversion of petroleum leases 
In the previous dispensation the right to prospect and mine natural oil was 
vested in the state.I07 In practice, prospecting leases were ~ranted to the 
statutory body, Soekor, which granted subleases to applicants. 08 
Upon application for conversion of an "OP26 sublease"lo9 or an "OP26 
mining lease"ll0 for' natural oil, the applicant inter alia has to submit an 
100 S 80(1) read with s 2(t). 
101 S 80(5). 
102 S 80(1). 
103 S 84(1)(i) read with s 2(d). 
104 S 84(1)(i) read with s 2(f). 
105 S 84(1)(i). The reference to "land" plan should have read social plan; see s 84(1)(g). 
106 S 84(4). 
107 S 2(l)(a) of the Mining Rights Act 20 of 1967. 
108 Lowe et al Elliot the South African Notary (1987) 224 fn 89. See in general Van Heerden 
-. - ". .. '"' •••• 1. A £_:~"" T r llf rl1",,""rt~ti('m Wit~ (1986), 
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undertaking to the effect that, and a statement setting out the manner in 
which, the holder of the sublease will give effect to the following objectives, 
namely: 
(a) to substantially and meaningfully expand opportunities for historically 
disadvantaged persons, including women, to enter the petroleum 
industries and to benefit from the exploitation of the nation's petroleum 
resources; l11 and 
(b) promote employment and advance the social and economic welfare of 
all South Africans.112 
3 4 8 Preferential treatment of exploration and production 
operations 
The provisions discussed in 3 .4 3 to 3 4 5 apply mutatis mutandis to 
exploration and production of petroleum,113 The same applies to arguments 
already made. 
4 DISCUSSION 
There is a similarity between some of the provisions of the new Act and the 
Minerals Act, proving their soundness. Improved provisions, such as some 
of the environmental provisions,1l4 could also have been incorporated into 
the new Act. As indicated above, most of the empowerment provisions could 
have been incorporated into the Minerals Act. 
Maintaining the mineral law system with an amended Minerals Act 
(incorporating inter alia the broad-based economic empowerment 
provisions) would have had the following advantages: 
( a) Existing mineral rights, prospecting rights and mining rights would 
have been respected and protected. 
(b) Security of title would not only be ensured but also maintained. 
(c) The notion of mineral rights which is embedded in our property law 
system would have been preserved.115 
(d) Familiar contracts which are registrable in the Deeds Office, namely 
prospecting contracts and mineral leases, would have been retained. 
109 For a definition of an "OP26 sublease", see item l(vii). 
110 For a defmition of an "OP26mining lease", see item levi). 
111 Item 4(2)(g) and item 5(2)0) read with s 2(d). 
112 Item 4(2)(g),and item 5(2)0) read with s 2(t). 
113 S 69(2). 
114 See for instance s 37-40. 
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(e) Active prospectors or miners would not have needed to comply with 
expensive, cumbersome and time-consuming provisions regarding 
conversion, deregistration of existing rights in the Deeds Office and 
registration of new rights in the Mining Titles Office. Existing holders 
of mineral rights would not be forced to apply for new prospecting or 
mining rights to be registered in the Mining Titles Office. 
(f) The corresponding increase in workload in the Deeds Office and the 
Mining Titles Office could have been avoided. 
(g) The revival of the Mining Titles Registration Act 16 of 1967 by 
amendment116 could have been avoided. In time it would have 
disappeared as a relic of the 1960s. 
(h) The expected increase in the administrative burden of the Department 
of Minerals and Energy during the five years of transition could have 
been avoided. Not only does the State have to police the exercising of 
prospecting and mining rights and protection of the environment, but 
also has to become involved in the "dealings}' or granting of prospecting 
and mining rights. Unsuccessful applicants may resort to administra-
tive review and court applications. 
(i) Holders of mineral rights would continue to receive their prospecting 
moneys and royalties for which they legally bargained and to which 
they are entitled. Claims of compensation for such expropriations would 
be unnecessary. 
G) A statute dealing with royalties and consideration payable to the State 
(and perhaps suffering from constitutional deficiencies) would have 
been unnecessary. 
(k) Existing mineral rights7 prospecting rights and mining rights7 subject to 
a mortgage bond registered in the Deeds Office, would remain the 
object of security, not changed by a legislative wand to a lesser object 
of security without the consent of the mortgagee first being obtained. 
Financial institutions may now become cautious of what the magic 
wand might do in future. 
(1) Financial institutions would more readily finance mining ventures 
against security of a mortgage bond registrable against real rightS1l7 in 
the Deeds Office, than a" mortgage bond (the nature of which is unclear 
at this stage) over prospecting or mining rights registrable in the Mining 
Titles Office, but terminable under certain circumstances by the 
Minister ,118 
(m) The mining industry would mostly be involved in the acquisition of 
mineral rights, prospecting rights and mining rights, whilst the State 
116 See the Mining Titles Registration Amendment Bill 2003. 
117 A title of mineral rights subsists in perpetuity (Badenhorst Minera[ Rights 2-25). A 
mining right by virtue of a mineral lease may be granted for a determined or determinable 




would continue to police the exercise thereof in the interest of the 
country. 
Broad-based economic empowerment could have heen achieved during 
the granting of prospecting permits or mining authorizations. The 
inclusion of the other empowerment provisions in the Minerals Act 
could also have rectified injustices of the apartheid past. 
(0) In terms of the constitutional dispensation existing mineral rights, 
prospecting rights and mining rights could have been regulated (for 
which compensation is not payable) instead of being "expropriated" (for 
which compensation is payable). 
5 CONCLUSION 
The view advanced in this article may, in the light of the time and effort 
invested in the new Act, seem absurd at this stage. Whilst the need for 
broad-based economic empowerment in the mining industry is undisputed, it 
is submitted that the same result could have been achieved by retaining the 
present mineral law system and amending the Minerals Act by inclusion of 
the broad-based economic empowerment provisions (and other improve-
ments). Such an approach would have had the benefits mentioned above and 
a lesser impact on the financial markets, foreign investment and international 
perspectives. In short, from a property law perspective the underlying 
mineral law system, which is sound, could have remained intact, whilst a 
revised Minerals Act could serve the policy direction identified by the 
government. It is submitted that regulation of the mineral law system, rather 
than taking it away from successful entrepreneurs, would have served the 
country better. 
It is conceded that the new Act is on track and unstoppable. The new Act 
may) however, result in the empowerment baby being thrown out together 
with the stable mineral-Iaw-system-bathwater. South Africa needs both the 
water and the baby. 
